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Great Britain, headed by Sir William Randal Cremer, in 
response to the action of Congress proposing a treaty 
agreeing to settle all disputes that might arise between 
America and Great Britain by arbitration. Such a treaty 
was concluded between Lord Pauncefote and Secretary 
Olney in 1897. It failed of passage by the necessary 
two-thirds majority of the Senate by only three votes. 

" There is reason to believe that the British govern- 
ment has been desirous of having that treaty ratified by 
our government or ready to agree to another of similar 
character, so that President Taft's policy seems within 
easy reach of success. If the English-speaking race 
adopts such a treaty we shall not have to wait long for 
other nations to join, and it will be noticed that the reso- 
lution of Congress in 1890 embraces any government 
with which the United States has or may have diplomatic 
relations, thus all nations seem still open to the invitation 
he is requested to give, there being no limitations as to 
time. 

"If the independence and rights of nations to their 
respective internal policies were first formally recognized 
in such treaties, no dispute concerning these elements of 
sovereignty could arise. 

POWERS OF THE TRUSTEES. 

" The trustees have power to sell, invest or reinvest 
all funds, either in the United States or in other coun- 
tries, subject, as respects investments in the United 
States, to no more restriction than is imposed upon 
savings banks or insurance companies in the State of 
New York. 

" In order to give effect to this gift, it will be suitable 
that the trustees herein named shall form a corporation 
with lawful powers appropriate to the accomplishment 
of the purposes herein expressed, and authorize the 
conveyance of the fund to such a corporation. 

" No personal liability will attach to trustees for their 
action or non-action as trustees. They have power to 
fill vacancies or to add to their number and to employ 
all officials and to fix their compensation. Trustees shall 
be reimbursed all expenses incurred in connection with 
their duties as trustees, including traveling expenses, at- 
tending meetings, including expenses of wife or daughter 
to each annual meeting. The president shall be granted 
such honorarium as the trustees think proper and as he 
can be prevailed upon to accept. 

" Lines of future action cannot be wisely laid down. 
Many may have to be tried, and, having full confidence 
in my trustees, I leave to them the widest discretion as 
to the measures and policy they shall from time to time 
adopt, only premising that the one end they shall keep 
unceasingly in view until it is attained is the speedy 
abolition of international war between so-called civilised 
nations. 

"When civilized nations enter into such treaties as 
named or war is discarded as disgraceful to civilized men, 
as personal war (dueling) and man selling and buying 
(slavery) have been discarded within the wide boundaries 
of our English-speaking race, the trustees will please then 
consider what is the next most degrading remaining evil 
or evils, whose banishment — or what new elevating ele- 
ment or elements if introduced or fostered, or both com- 
bined — would most advance the progress, elevation and 
happiness of man, and so on from century to century 



without end, my trustees of each age shall determine how 
they can best aid man in the upward march to higher 
and higher stages of developments unceasingly, for now 
we know that as a law of his being man was created with 
the desire and capacity for improvement to which, per- 
chance, there may be no limit short of perfection even 
here in this life upon earth. 

" Let my trustees therefore ask themselves from time 
to time, from age to age, how they can best help man in 
his glorious ascent onward and upward and to this end 
devote this fund. 

" Thanking you for your cordial acceptance of the trust 
and your hearty approval of its object, I am 
" Very gratefully yours, 

(Signed) " Andrew Carnegie." 

The names of Louise Whitfield Carnegie and Margaret 
Carnegie, wife and daughter, respectively, of the donor, 
are appended to the deed of trust as witnesses. 



Arbitration Tribunals Still Useful. 

BY FRANCIS W. HIRST, EDITOR OF THE LONDON 
" ECONOMIST." 

Address delivered at the Washington Conference of the Society 
for the Judicial Settlement of International Disputes, Dec. 16. 

Mr. Chairman: The cordial and flattering invitation, 
which arrived some ten days ago from your honored 
president and from the American Ambassador in Lon- 
don, to attend this Conference, appealed to me not 
merely as a pleasure and a duty, but as a categorical 
imperative. That I am late is my misfortune. I came 
as fast as the " Mauretania " could bring me. But the 
elements were unfavorable. 

It happens that a very kind friend of mine holds the 
Great Seal, and so on learning of the scope and impor- 
tance of the Conference, my first step was to take coun- 
sel with the Lord Chancellor of England. I found him, 
as usual, full of enthusiasm for the cause, and more than 
ever convinced of the importance of promoting reforms 
in international law and international tribunals. Natu- 
rally, the problem of naval warfare and armaments has 
been especially before him of late, but he is deeply inter- 
ested in your work and has sent me the following letter, 
which I am authorized to read : 

"London, December 8, 1910. 
" My dear Mr. Hirst : I need not tell you how deep and sin- 
cere is my sympathy with any movement to further the judi- 
cial settlement of international disputes, and how glad I am 
that you are going to support it at Washington. It is the hope 
of the future, and will be realized — of that I am confident — 
sooner or later. And when it comes the world will, with grati- 
tude, remember the sustained efforts of the American govern- 
ment in this good cause, and will treasure them amoDg the 
loftiest endeavors of great nations. 
"With all my best wishes, believe me, 

" Yours very truly, 

" Lorebubn." 

Lord Loreburn's words always ring true. He is no 
dealer in conventional compliments or flashy insincerities. 
He is thinking of the magnificent pertinacity with which, 
ever since Franklin's treaty with Frederick the Great, 
American statesmen have pressed for the commercial 
freedom of the seas. The so-called privileges of a bellig- 
erent navy — piracy, privateering, cruising for prize money 
— give ground but slowly to the march of civilized ideas. 
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The Declaration of Paris was a clear step forward. We 
ourselves in Great Britain had found during the Crimean 
War that if we maintained our old system of interdicting 
and intercepting neutral commerce with belligerents we 
should have aroused the hostility of the whole world, 
and provoked what you would call " an insurgency," not 
only among neutrals, but among our own merchants and 
shippers. British and French policy during the Crimean 
War was a silent acknowledgment of the supremacy of 
the commercial over the belligerent interest. The Dec- 
laration of Paris was the logical outcome, the formal ex- 
pression, of the new practice. The government of the 
United States said then, and says now, that respect for 
neutral ships and neutral merchandise is only a half step ; 
that all peaceful trade, all dealers in non-contraband 
goods, all merchant ships, whether owned or not by bel- 
ligerents, ought to be exempt from seizure and destruc- 
tion. Forgive me if my conversation with Lord Loreburn 
has led me into this digression. But you will remember 
his famous letter on the subject, which has had much to 
do with a happy movement of public opinion in England 
towards the American doctrine. And although this soci- 
ety is specially concerned with the promotion of a per- 
manent judicial court, it is necessarily interested also in 
the law as well as in the lawgiver. Indeed, the creation 
of international jurisdictions and the creation of interna- 
tional laws are two aspects of the same thing. When we 
have got our court, much will depend upon the character of 
the judges. But whether their interpretations be liberal 
or conservative, whether they incline to go forward with 
the most advanced jurists or to lag behind with the re- 
actionaries, there they will be, there they will stand, a 
great institution established by the common consent of 
civilized mankind, for the purpose of superseding and 
preventing the recourse of nations to the folly and mad- 
ness of settling their disputes by destroying one another. 

Now a very interesting and important question is raised 
by your Society, which perhaps you will allow me to put 
as follows : Should the international courts of the future 
follow strict law, or should they be guided by equitable 
considerations, or should they entertain those notions 
of conciliation and compromise which are essential to 
arbitration ? 

My answer will be that there are elements of good and 
of utility in both conceptions. As between individuals, 
so between nations, there is a place for the strictest 
interpretation of a statute by mere lawyers who care 
nothing for the consequences and will not look beyond 
the legal meaning of the words. There is a place, also, 
for a broader and more equitable construction. And, 
finally, there is a place, especially as between countries 
whose laws and customs have grown up entirely apart 
for thousands of years, — say between the United States 
and Japan, or Italy and China, — for a mixture of law or 
equity and compromise. Law and justice are not the 
same. A lawsuit does not always end in justice. You 
may be substantially right and yet lose everything 
through a technical error or legal postponements. 

For what is the science of jurisprudence? Listen to 
Burke (Vol. III., p. 134) : " The science of jurispru- 
dence, the pride of the human intellect, which, in all its 
defects, redundancies and errors, is the collected reason 
of ages, combining the principles of original justice with 
the infinite variety of human concerns." 



As to its object, hear Montesquieu : " Thedroit des gens 
is naturally founded upon the principle that different 
nations should do in peace as much good and in war as 
little harm as possible, without injury to their own real 
interests." We cannot prescribe rules and methods if we 
lose sight of the object. 

The analogy between international and national law is 
not, and never can be, complete, because one of the func- 
tions of international law must be to adjust and reconcile, 
not to override conflicting systems. When once a con- 
vention has been made between nations, — that is, when 
an international statute has been passed, — the difficulty 
ends, and the convention or statute can be strictly inter- 
preted ; but even then a true international court of jurists 
will have an international mode of interpretation — a 
blend perhaps of the civil law and the common law, or 
of Oriental and Western rules. 

And here let us recall the historical origin and moral 
scope of international jurisprudence. The noble science 
which it is our purpose to promote and the noble code 
of laws which we seek to improve and extend used to be 
called "The Law of Nature and of Nations." Under 
this comprehensive title was included the whole sphere 
of moral and legal obligations and rights, as between in- 
dividuals, as between the citizen and the State, and as 
between States. But with the vast increase of commer- 
cial intercourse and the development of communication 
by railway and steamer, by post, telegraph and telephone, 
the relations of States have multiplied so enormously and 
so incredibly, diplomatic intercourse has begun to produce 
such a crop, not only of conventions and treaties, but of 
concurrent legislation, that the legislation of civilized 
societies upon concerns of more than national scope tends 
to be unified and regularized. I need not dwell upon 
such obvious examples as the laws of patent and copy- 
right, the laws of cheques and bills of lading, the rules 
as to collisions at sea. My object is here simply to point 
out that, with so rich a growth of material before them 
for classification and criticism, jurists have had good 
reason to adopt Bentham's convenient title "Interna- 
tional Law," and to form a compact and practical study 
of the legal relations between independent States. But 
this narrowing of the vision has its dangers as well as its 
uses. The moral growth of the world may be stunted, 
and international co6peration sterilized, if we allow the 
legal formalist to prescribe hard and fast conditions for 
the making or interpretation of international laws, pro- 
cesses and procedure. We cannot afford to substitute 
red tape for an elastic band. It is more important to 
arrive at a peaceful settlement than to arrive at it by a 
particular path or in a particular vehicle. Better to be 
punctual on foot than to arrive late in a motor car. 

Our faith in the ultimate emergence of a peaceful and 
law-abiding world dates from that noble doctrine of the 
perfectibility of the species taught in Europe by the 
French encyclopaedists, and interpreted to the New 
World by your illustrious citizen, Benjamin Franklin. 
But if we imitate the practical wisdom of Franklin, and 
are ready to take any step forward, however partial, 
however informal, we shall advance far more rapidly 
towards the ultimate goal than if we seek to apply our 
own limited conceptions to a complicated subject-matter. 
Has not every civilized society recognized the utility, of 
arbitration as a substitute for law ? 
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" Mille hominum species, et rerum discolor usus " ; to 
translate into the Baconian dialect the Roman poet phil- 
osopher : 

"There are in nature certain fountains of justice, whence 
all civil laws are derived, but as streams. And like as waters 
do take tinctures and tastes from the soils through which they 
run, so do civil laws vary according to the regions and govern- 
ments where they are planted, though they proceed from the 
same fountains." * 

To forget either the fountains of justice and morality, 
or the rich diversity of race, religion and soil through 
which the streams of law and custom run, gathering 
force, volume and beauty from sky, climate, soil and 
language, is to forget everything — it is to forget art, 
literature, history, politics and religion. 

Against the abuses of dry law may be set the contrary 
abuses of Utopianism. The philosophers who make im- 
aginary laws for imaginary commonwealths may be a 
useful antidote to the legal formalists; but "their dis- 
courses are as the stars which give little light because 
they are so high." It is the grand task of the statesman 
to march on with his feet planted firmly on the earth, 
but not unmindful of the stars. He will avoid, if he be 
wise, what Mackintosh rightly diagnosed as a constant 
source of political error — the attempt, namely, " to give 
an air of system, of simplicity and of rigorous demon- 
stration to subjects which do not admit of it." 

Let me try to apply these considerations very briefly 
to the two crying evils which it is the special task of our 
age to remedy : (1) The waste of life and money caused 
by wars. (2) The waste of money caused by armaments. 

As these evils and dangers are constantly shifting and 
changing, so we must be ready to apply various remedies. 
There is a universal diet, — the extension of law, the 
preaching of peace with goodwill, the freeing of trade, 
the development of communications. These things dis- 
pose men and nations by interest and sympathy to more 
moderate and humane courses. There are also virulent 
growths and sudden outburts of jingoism and ferocity 
which require special preventives, or medicines, or even 
surgical operations. The growing wealth and power of 
the contractors who supply governments with stores and 
armaments of all kinds is portentous. They can well 
afford to keep a press which shall rouse or aggravate 
national fears and jealousies, playing off one prospective 
battleship against another. There are four or five nota- 
ble instances just now : 

1. The naval and military preparations of the Young 
Turks against Greece and Bulgaria, which have created 
a deficit of ten or twelve million pounds sterling. 

2. The absurd purchase of Dreadnaughts by Brazil, 
which have proved a far greater danger to the Republic 
of Brazil than to the Republic of Argentina, against which 
they were designed. 

3. The supposed attempt of Germany to supplant 
Great Britain at sea. 

4. The rivalry between Japan and the United States, 
which is almost crushing the people of Japan under a 
load of taxes. 

The favorite reply of armament-mongers — and this 
argument appeals to some types of mind — is that arma- 
ments are the only security. " If you are unarmed you 
are unsafe. Laws and conventions may be broken. 
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There is no international force behind an international 
award, no army or navy behind an international tribunal, 
no means of arresting an international criminal, of putting 
a nation in gaol." They quote the ancient dogma, " If 
you want peace, prepare for war." Yes, but, as Mr. As- 
quith pointed out the other day, the growth of armaments 
is becoming such a financial burden upon even the richest 
states that the taxation it involves arouses dangerous 
internal discontents, which may at any time provoke out- 
bursts destructive of the world's peace. The diversion 
of capital from fruitful enterprises into forts and battle- 
ships, of men from productive employment to armies and 
fleets, where they have to live upon the taxes, is perhaps 
the most obvious of the great economic mischiefs of our 
time. To the maxim, "If you want peace, prepare for war," 
we may reply with the question, Do you mean that there 
is no limit to be set to expenditure on navies and armies f 
Are all nations to join in the race ? Are all to force the 
pace ? Are all the runners to go on taxing and borrow- 
ing until they fall down one by one exhausted in the 
bankruptcy court ? 

In the old wars there was the element of romance and 
chivalry. "Brave Brooke he waved his sword, crying, 
' Now, my lads, let 's board.' " In a modern action brave 
Brooke would probably have been lifted into oblivion by 
a submarine mine compounded by Schmidt, the famous 
international chemist, with the assistance of Jones, the 
famous electrician. Or if it had not come to that, brave 
Brooke's nation would have won or lost in the preliminary 
race of financial exhaustion, during which Schmidt and 
Jones would have made their fortunes. 

It is the good fortune of the United States to be so 
rich, populous and powerful, and so far removed from 
panicky contact with armed neighbors, that she is free 
to play the part of mediator in this internecine feud. 
Your president, I doubt not, like every other responsible 
statesman, is surrounded by many embarrassments and 
doomed to many disappointments. But if his endeavors 
to extend the jurisdiction at The Hague and his most 
noble effort to bring about a scheme for the limitation of 
armaments should meet with success, he will win eternal 
fame, and his name will be invoked with gratitude by 
humble citizens and disburdened taxpayers in all places 
and for all times. 

In the sphere of arbitration for the settlement of dis- 
putes, Old England and New England are keen and 
honorable competitors. But in this untouched soil of 
international economy you may be the pioneers and a 
rich harvest may be yours. 

To return in conclusion to our main theme : 

Mr. Theodore Marburg's exposition of the principle 
aim of your Society is well calculated to attract moderate 
men ; and by concentrating upon one practical and highly 
valuable project, you are no doubt more likely to achieve 
something than if you spread your exertions thinly over 
a large area. I would, however, ask Mr. Marburg to 
reconsider the sentences in which he describes the pro- 
posed international court of justice as an institution "far 
more effective " than arbitration, and at the same time 
calls arbitration " merely a stepping stone " to a judicial 
court. With all respect, I would submit that nations as 
well as individuals may, and almost certainly will, prefer, 
in certain large classes of disputes, arbitration to litiga- 
tion. Indeed, in the case of nations the advantages of 
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arbitration are especially obvious. In the first place, the 
statesmen who agree to settle a dispute in this way are 
very anxious to "save their faces." If they are badly 
beaten, perhaps by legal chicanery, they become unpop- 
ular. They feel themselves trustees for the nation. Now, 
if they mutually arrange to put the affair before a good 
man whose award will be a compromise, they know that, 
even if they substantially lose, they will still receive some 
trifle. The winner does not mind losing a fraction, even 
though he were, in strict justice, entitled to the whole. 
As the old saying goes: "He that putteth his coat to 
' daying ' is like to lose a quarter." Besides, it is very 
important that both parties should end as friends, and 
where big interests are involved the complete success of 
one party may leave bitter feelings behind. Americans, 
accustomed in their great Commonwealth to the spectacle 
of a supreme court deciding political and constitutional 
and legal problems between the States as well as the 
individuals of the Union, must exercise forbearance 
towards others who do not possess the same advantages 
and have not been brought up to trust lawyer judges 
with such sovereign powers. We admire your faith ; 
we are grateful to you for your example. International 
law is, indeed, the child of Federations — of the old 
Greek Amphictyonic League, of the German Confeder- 
acy, and, finally, of the American Constitution. But 
nothing can be hammered quite straight, and we cannot 
hope, perhaps we cannot wish, that all nations should 
conform to the same ideals and the same forms. It is 
not every people that can be educated to put faith in 
lawyers. Even from America I could cite examples of 
another spirit, as when William Penn, " to prevent law- 
suits" in the planted part of Pennsylvania, appointed 
" three peace-makers in the nature of common arbitrators 
to hear and end differences betwixt man and man." 
Again, during the later days of the Holy Roman Empire 
the Germanic princes objected so much to the Aulic 
Court that they sought and gained the right of arbitra- 
tion as a substitute. This right or principle was called 
" das Recht der Austrage " or " Austragalinstanz." But 
the advantages and characteristic differences of law and 
arbitration were put, more than 1950 years ago, by 
Cicero so well that one really need not enlarge upon this 
theme : 

" Ad judicium hoc modo venimus ut totam litem aut obtinea- 
mus aut amittamus.' 1 '' 

" Ad arbitrium hoc animo adimus ut neque nihil neque tantum 
quantum postulavimus consequamur." 

As to what disputes precisely are most suitable for a 
strictly legal determination by a strictly legal tribunal 
must be left to the nations concerned to decide. The 
precise rules by which the game is to be played are of 
little account, so long as a dispute is settled by a game — 
by peaceful play instead of by a bloody and disastrous 
war. For these reasons, while entirely endorsing your 
program and accepting with enthusiasm your project for 
securing the establishment of a permanent tribunal, I 
would respectfully urge that we ought to regard tribunals 
of arbitration and courts of justice as supplementary — 
the question which is the better depending upon the 
temper of the disputants and the subject-matter of the 
controversy. After all, common law is common sense. 
A good lawyer is not always a good judge. We must 
never forget the success of Sancho Panza in the Island 
of Barataria. 



Some Considerations as to Interna- 
tional Arbitral Courts. 

BY JACKSON H. EALSTON. 

Address delivered at the Conference of the Society for the Judi- 
cial Settlement of International Disputes at Washington, 
December 16, 1910. 

The establishment of arbitral courts and the submission 
of international disputes to judicial determination involve 
an infringement upon absolute national sovereignty. The 
very existence of a sovereign denies the idea of equality 
in others. The sovereign does not willingly answer for 
his actions or submit himself to criticism or correction. 
If a sovereign head can be forced for any reason, whether 
it be by contract through treaty or by the pressure of the 
enlightened opinion of the world, to obey the dictates of 
a court, being no longer the uncontrolled dictator of his 
own movements as against other nations, and all other 
nations being subject to like restraint, the essential basis 
of sovereignty disappears and human equality commences 
to assume its rightful preeminence. And just as demo- 
cratic writers are forced to explain that equality among 
men does not negative the idea that one may be more 
moral, more intelligent, more learned, greater in strength 
or wealth than his fellows, but only means that before 
the law the position of all must be brought to a common 
level, so as to nations, submission to judicial tribunals 
does not imply their intellectual or material equality, but 
only that the judges of their disputes, unmoved by any 
consideration affecting the character or power of the re- 
spective litigants, shall apply equally between them rules 
of abstract justice. 

The idea that a state was not sovereign in a strict sense, 
but only an equal before the law with every other state, 
and its head equal with every other man, — in other words, 
that neither it nor he could be rightfully judge and exe- 
cutioner, — is a modern one, born, let us believe, of the 
growth of democratic ideals. So long as a monarch rec- 
ognized no power between his own and that of the Al- 
mighty, so long as he believed himself the Lord's Anointed, 
naturally he would brook no interference with his purposes, 
and would not submit himself to anything short of supe- 
rior physical force or the fear of it. Thus it is that prior 
to the ushering in of the modern democratic age, con- 
veniently dated back to the formation of our government, 
few cases, if any, could be found of monarchs referring 
to citizens or subjects of other nations the determination 
of their contentions. Such submission did not comport 
with the sacred character of kingship, and arbitrations, 
if permitted at all, were placed in the hands of other 
kings, or else of the Pope, as the universal spiritual head. 

But, as I have indicated, a new spirit was influencing 
mankind. The theoretical equality of human beings be- 
came recognized. The idea that the Lord was represented 
in person by those whom force or accident had placed at 
the head of nations disappeared, and it was no longer 
derogatory to the dignity of a national chief, who now 
became a mere human being, to submit the differences 
of those whom he represented to the arbitrament of other 
human creatures. Thus it happened very naturally that 
the modern era of arbitrations was inaugurated by the 
tribunals established under the Jay treaty, the parties 
thereto being the democratic republic of the United 
States and the democratic monarchy of England. Yet 



